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In the U.S. District Court
for the District of South Dakota
JOHN GRAHAM,
Petitioner
v.
DARIN YOUNG,
Respondent.

)
)
)
)
)
)
)
)
)

No. 13-cv-04100-RAL
The Honorable Lawrence L. Piersol

Petitioner's Motion to File a Sur-reply; or in the Alternative,
to Strike Parts of Respondent's Reply, Exhibits and Statement of Facts.
Comes now the Petitioner, to move the Court to allow the Petitioner to make a
Sur-reply to arguments made for the first time in the Respondent's Reply, R-33; or in the
alternative, pursuant to Fed. R. Civ. p. 12(f), to Strike parts of the Reply, R-33, the
Exhibits attached thereto, and Statement of Undisputed Material Facts, R-34.
Issues may not be raised for the first time in a reply brief. American Wildlands v.
Kempthorne, 530 F.3d 991, 1001 (D.C. Cir. 2008). In American Wildlands, the D.C.
Circuit applied the concept of waiver to hold that the appellant had "forfeited" an issue by
not raising it in its opening brief. 530 F.3d at 1001. Considering an argument made for
the first time in a reply is manifestly unfair, since the non-movant has no opportunity for
a written response. Herbert v. National Academy of Sciences, 974 F.2d 192, 196 (D.C.
Cir. 1992). It also entails the risk of an improvident or ill-advised opinion on the issue
presented. McBride v. Merrill Dow and Pharmaceuticals Inc., 800 F.2d 1208, 1211 (D.C.
Cir. 1986)
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The Respondent made only one argument in its Motion to Dismiss or for
Summary Judgment, R-31; that Petitioner procedurally defaulted by not simultaneously
serving on the Respondent a Motion for a Certificate of Probable Cause when it was filed
in the South Dakota Supreme Court. In its Reply, the Respondent has finally addressed
the core issues in Graham's Petition, R-5, but does so in a way that deprives Graham of
an opportunity to respond. Ironically, the Respondent isn't following the rules of civil
procedure for its motion to dismiss, which is based on Graham's alleged procedural error.
Moreover, the Respondant had failed to attach a statement of material facts not
genuinely in dispute to its motion for summary judgment, R-31, as required by Local
Rule 56.1(A). That Rule states that:
All motions for summary judgment shall be accompanied by a separate, short, and
concise statement of the material facts as to which the moving party contends
there is no genuine issue to be tried. Each material fact shall be presented in a
separate numbered statement with an appropriate citation to the record in the case.
The "undisputed material facts"1 filed with Respondent's Reply, R-34, are not
even relevant to Respondent's motion or related to service of process in the SD Supreme
Court. By raising new issues in its Reply and attaching a statement of facts to support
those arguments to the Reply, rather than the Motion, the Respondent would deprive the
Petitioner of the opportunity to state which facts are in dispute. This is in addition to
Respondent's new arguments regarding the standard of review, and new arguments
addressing each of Graham's claims, which encompass the first 17 pages of Respondent's

1

Moreover, the Respondent cannot in good faith tell the Court that these facts are not genuinely in dispute,
when the jury acquitted Graham of premeditated murder. This merits Rule 11 sanctions. The only logical
interpretation of the jury's felony murder verdict is that the jury believed that Graham kidnapped Aquash,
and imposed the felony murder rule based on the kidnapping. So how can the Respondent say it is not
genuinely in dispute that Graham drove Aquash to the edge of a cliff, put a gun to her head, and shot her?
If the jury believed that, they would have convicted Graham of First Degree Murder.

2
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Reply. R-33. The Respondant only "replies" to the procedural default on pages 18-20,
which encompass about 10% of its brief. Id.
Graham should be given the opportunity to respond in a Sur-reply, particularly
because the Respondent cannot prevail on its dual criminality and repealed statute
arguments, and it is upon these jurisdictional bases that the habeas corpus petition should
be decided, rather than on some procedural reason.
The Standard of Review
In its Reply, the Respondent first addresses the standard of review set forth in the
habeas corpus petition. R. 5. Both parties agree that the court may review a claim that (1)
resulted in a decision that was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United States;
or (2) resulted in a decision that was based on an unreasonable determination of the facts
in light of the evidence presented in the State court proceeding. 28 U.S.C. § 2254 (d).
All of Graham's claims are based on "clearly established law" by the Supreme Court. His
extradition arguments are based on U.S. v. Alvarez-Machain, 504 U.S. 655 (1992). The
claim that the jury instructions should not have included the language "or other purpose"
is based on In re Winship, 397 U.S. 358 (1970). Graham's duplicitity argument, that he
had the right to be found guilty of kidnapping only, is based on Beck v. Alabama, 477
U.S. 625 (1980). His arguments on the effect of the repeal of a statute are based on Bell
v. Maryland, 378 U.S. 226 (1964) and Hamm v. City of Rock Hill, 379 U.S. 306 (1964).
His procedural default arguments are based on Wainwright v. Sykes, 433 U.S. 72 (1977)
and a line of Supreme Court cases following Sykes. To be sure, Graham has cited to
many other authorities, but all of his claims are based on Supreme Court precedents.

3
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The Defendant quotes at length from Cullen v. Pinholster, 131 S.Ct. 1388 (2011),
an ineffective assistance of counsel case holding that Strickland v. Washington, 446 U.S.
668 (1984) was the clearly established Federal law that the Court should use. "The
benchmark for judging any claim of ineffectiveness of counsel must be whether counsel's
conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied on as having produced a just result." 446 U.S. at 686. There seems to be
no disagreement on this. While Justice Thomas may have used some harsh language in
the Pinholster case, Graham is not bringing any claims that are not based on clearly
established Supreme Court precedents.
A.

Claim 1. The trial court lacked jurisdiction because Canada has no law
comparable to felony murder.

The Respondent's dual criminality argument begins as follows:
"[S]o long as the act of shooting a defenseless woman in the back of the head at
point blank range would have been criminal if committed in Canada, extraditing
Graham for prosecution for felony murder in the United States does not offend
dual criminality principles."
Respondent's Reply, R. 33 at 7. This argument misses the point entirely. The jury
aquitted Graham of premeditated murder. Driving someone to the edge of a cliff and
shooting her in the back of the head is premeditated murder. The jury found that Graham
didn't do that, at least beyond a reasonable doubt. However, if Graham committed a
felony, such as kidnapping, which led to the kidnapping victim's death, this conduct
would not constitute murder in Canada, because under Canadian law, any kind of murder
requires the mens rea of at least subjective forseeability.
Respondent argues that:

4

Later in its brief, the
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As respects his treaty claim, Graham has not shown that Canada could not
prosecute his killing of Annie Mae Aquash as some form of murder as needed to
prove his dual criminality claim.
R. 33 at 21. But Graham has shown this. Graham provided the Court with Canadian
Supreme Court precedent which held that under Canadian law, murder requires a mens
rea of at least subjective forseeability. R. v. Martineau, [1990] 2 S.C.R. 633. Graham
has also offered the Court the expert testimony of a Canadian attorney and former crown
prosecutor, Howard Rubin, who has argued before the Canadian Supreme Court 25 times,
and can come to South Dakota for oral argument if the Court finds his testimony helpful.
In Martineau, the majority of the Supreme Court of Canada held that for a murder
conviction it was a constitutional requirement that the crown prove beyond a reasonable
doubt subjective knowledge of the likelihood that death would ensue, and that for
constitutional reasons it was not sufficient to employ a mens rea or mental state of the
lesser of two recognized standards, objective foreseeability of death. See Exhibit 2 to R-5.
Justice L'Heureux-Dubé dissented and would have permitted the lower standard of objective
foresight of death, but this was in dissent and the current state of the law in Canada has ever
since been that the Criminal Code of Canada must provide for proof of a subjective
knowledge that the associates of the accused in a kidnapping or any other similar felony
murder offense must lay down a requirement for murder of subjective knowledge, and it is
impermissible for there to be a felony murder kidnapping law in Canada. See Declaration of
Howard Rubin, Exhibit 2 at 2.
The crime of felony murder was defined in the jury instructions in Graham's case
as follows:

5
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7.
MURDER WHILE IN THE COMMISSION OF ANY FELONY is the
killing of another human being while in the commission of a felony, to-wit:
kidnapping.
Exhibit 5 to R.-5 at 4. (emphasis in original) The lack of any mens rea requirement for
felony murder in South Dakota is spelled out clearly on page 10 of the jury instructions,
which stated:
While Mr. Graham must be shown to have specifically intended to kidnap Anna
Mae Aquash, he may be found guilty of murder while in the commission of a
felony, such as kidnapping, even if the killing was unintentional, accidental,
negligent or by another accomplice.
Exhibit 5 to R.-5 at 10. This requires neither subjective, nor objective intent, and is a rule
of strict liability.

The Respondent doesn't dispute that Vaillancourt and Martineau

represent the current state of Canadian law on felony murder.

And despite the

Respondent's superior resources, it has failed to find any expert on Canadian law to rebut
what is commonly known among Canadian lawyers: Canada has no felony murder rule.
The Respondent also fails to counter Graham's argument that he has standing
under the extradition treaty to raise this issue, or that as a basic principle of law, the
Court's jurisdiction is not waivable. Or that the issue of dual criminality was never
actually litigated or decided in prior proceedings. Or that the US-Canada Extradition
Treaty prohibits prosecution of a person unless the crime is a crime in both the sending
and receiving states. Therefore, this issue should be easily resolved in Graham's favor,
resulting in Graham's release. Instead, the Respondent argues that:
Canada's Minister of Justice was apparently satisfied that dual criminality
requirements had been met when he signed the Consent to Waiver of Specialty
authorizing Graham's extradition.
R. 33 at 8. The Canadian Minister of Justice has no authority to waive Graham's legal
rights. The Canadian Minister of Justice is a prosecutor, not a judge. He is comparable
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to the Attorney General of the United States, and can only determine whether Canadian
prosecutors will cooperate with their American counterparts. Graham never waived his
rights under the Extradition Treaty. Therefore, this argument has no merit.
The Respondent relies on a 9th Circuit case, Clarey v. Gregg, 138 F.3d 764 (9th
Cir. 1998). In Clarey, the relator was extradited from the US to Mexico for beating a
Bishop to death during the course of a robbery. The victim was bound and gagged and
left for dead, and subsequently died. The court found that the requirement of dual
criminality was met because Clarey's acts, which constituted "simple homicide" in
Mexico, would also constitute felony murder in the United States. Id. at 765. This is
exactly opposite to Graham's case, where Graham's conduct would not constitute any
kind of murder in Canada. The 9th Circuit further held that "differences between statutes
aimed at the same category of conduct do not defeat dual criminality," id. at 765, because
"Mexico's homicide statute and the United States [felony murder] statute can both be
used to punish the acts with which Clarey is charged..." Id. at 766. This is not persuasive
at all when applied to the facts of Graham's case because Graham's alleged conduct
would not constitute any kind of murder in Canada under Vaillancourt and Martineau.
B.

Claim 2. The jury instructions did not include every element of the offense
because Graham could not be charged under a repealed statute.
The Respondent doesn't dispute that under the version of South Dakota's

kidnapping statute as it was when he was indicted in 2009, his alleged conduct would not
have constituted kidnapping. The Respondent bases its argument on the same argument
it makes for Claim 4 infra, that the elements of kidnapping as they existed in 1975 are
applicable. The Respondent relies on State v. Strauser, 63 N.W.2d 345, 347 (S.D. 1954),

7
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which held that the 1975 version of South Dakota's kidnapping statute imposed criminal
liability on one who abducts another for "ransom, reward or otherwise."

Id.

The

Respondent admits that in 2005, the South Dakota legislature narrowed the definition of
kidnapping to a list of several enumerated purposes. R. 33 at 8. The Respondent is
asking the Court to rule against the obvious legislative intent to more precisely define
what kidnapping is. The Court should not make such an interpretation. Graham will
address this in more detail in § D infra.
C.

Claim 3. Graham had the right to have the jury consider whether he was
guilty of kidnapping only.
Related to its argument that recklessness is a standard used in Canada for murder

(its is not, see § A supra), the Respondent also claims that "Graham's jury found that his
kidnapping of Annie Mae Aquash exhibited the mens rea of 'reckless disregard for
human life implicit in knowingly engaging in criminal activities known to carry a grave
risk of death' sufficiend to sustain a conviction for felony murder." R. 33 at 11, citing
Schad v. Arizona, 111 S.Ct. 2491, 2503 (1991).

This is a false statement. The

Respondent is quoting from Schad, not the jury instructions in Graham's case. A review
of the jury instructions, Exhibit 5 to R-5 at 10-11, shows that the jury only had to find
that the kidnapping was intentional, but said nothing about reckless disregard for human
life. The mens rea for felony murder in the jury instructions would have allowed for a
conviction for an accidental death. Graham was never found to have exhibited a reckless
disregard for human life, so Schad is inapplicable.
Graham's argument is also distinguishable from Schad because the jury in
Graham's case had no opportunity to consider whether the kidnapping and murder were
even related. Aquash's body was found more than two months after Graham was seen

8
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with her in Denver, and the only witness connecting these events was the discredited Arlo
Looking Cloud. Moreover, the autopsy results contradict the Respondent's version of
events, and the FBI agents present at the autopsies were never questioned about this.2
D.

Claim 4. The court had no jurisdiction to charge Graham under a repealed
statute.
In defense of the trial court's reliance on State v. Means, 268 W.W.2d 802 (S.D.

1978) which in turn relied on U.S. v. Reisinger, 9 s.Ct. 99 (1888) the Respondent cites to
Warden, Lewisburg Penitentiary v. Marrero, 417 U.S. 653 (1974) and Pipefitters Local
Union No. 562 v. United States, 407 U.S. 385 (1972).3 Neither case directly relies on
Reisinger and neither is on point because they were not situations where a person was
charged with an offense that had been repealed by the legislature.
The citation to Pipefitters Local Union No. 562 refers to Footnote 44, where the
court attempts to infer the legislative intent of Congress in repealing a criminal statute,
and quotes from U.S. Representative Hansen regarding the effect of the Federal Savings
Clause. 407 U.S. at 434 n. 44. "Obviously, the members of the joint Senate-House
conference committee were not concerned about the suggested effect of this amendment
on pending cases." Id., citing 118 Cong. Rec. 329. A fair construction of the remark
noted by the Court was that under the Federal Savings Clause, only pending criminal
prosecutions would not abate. Graham was not charged until 2009 with the kidnapping

2

Graham has not accused Agent Price or any other FBI agent of murdering Ms. Aquash. The accusation is
that the first autopsy was intended to "cover up" a murder to make it look like a death from natural causes.
This is not a conspiracy theory. It is a fact that Aquash's cranium was opened in the first autopsy, and her
brain examined, yet no bullet is mentioned in the autopsy report. It is also true that, once exhumed, a large
amount of fluid leaked from wound in the head out onto the table. A black mark from gunshot residue was
obvious in the second autopsy, as was damage to the skull. These are not just mistakes and raise serious
questions that should have been addressed at trial. Many other such problems are listed in the attached
Statement of Facts Genuinely in Dispute.
3
The government also relies on the Federal Savings Clause, 1 USC § 109, but this is not applicable because
Graham's conviction was based on South Dakota state law, which has its own savings clause.

9
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law that was repealed in 2005, so his prosecution was not pending. Moreover, this Court
should also look to the intent of the South Dakota's legislature, and find that it intended to
eliminate the language "or other purpose" from its kidnapping statute and replace it with
a list of prohibited reasons for detaining a person. Thus, Pipefitters Local Union No. 562
can be fairly read to suggest the Court look to legislative intent.
Later in the same footnote, the Court explained why it followed Reisinger instead
of Hamm v. Rock Hill, 379 U.S. 306 (1964), the authority Graham relied on in his
Petition, R. 5, distinguishing technical and perhaps inadvertent abatements, from
abatements evincing legislative intent. The Court noted that because the superceding law
"retains the basic offense - contributions or expenditures by labor organizations in
connection with federal elections are still forbidden so long as they are paid for from
actual or effective dues or assessments." Here, the conduct of detaining a person for "any
other purpose" is no longer criminal in South Dakota, and Reisinger doesn't apply.
The issue in the other case cited by Respondent, Warden, Lewisburg Penitentiary
v. Marrero, was whether the repeal of a criminal statute, which among other things,
prohibited parole for certain offenses, would make a prisoner convicted under the
repealed statute eligible for parole. The penalty in Marrero had already been incurred, or
in the language of South Dakota's general savings clause, had "vested." It was not a
pending case.

Again, the Court looked to legislative intent to determine whether

Congress intended to allow the parole of persons convicted under the abolished statute,
and found none. Both cases suggest that the South Dakota's change in its kidnapping
statute require the court to apply the version in effect in 2009 to Graham's case.

10
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E.

Claim 5. Graham's alternative explanations are not unsubstantiated.
Graham is attaching three exhibits hereto to prove that his alternative explanations

are not unsubstantiated. Exhibits 1 and 2 are the first and second autopsies of Aquash,
respectively. Graham will not take up the Court's time by analyzing the serious problems
with the first autopsy in this sur-reply. They are detailed to some extent in the attached
Statement of Material Facts Genuinely in Dispute. Faculty members of the School of
Medicine and Health Sciences of the University of North Dakota have told us there are
"indeed major issues," with these autopsies, but are unable to properly interpret them
without photographs of the body, which the Respondent should have. Graham doesn't
know who killed Aquash, but there is no explanation for the first autopsy's determination
that Aquash died of exposure, which was overseen by FBI agents who should have
testified about it. It is even more alarming that this never came up in Graham's own trial.
The Respondent argues that "if Aquash was in AIM custody for being an FBI
informant, would not the FBI and its ostensible GOON allies as likely rescued her from
AIM as shoot her?" The government's theory that unknown or unidentified persons in
AIM considered Aquash to be an informant is also based on Kamook Ecoffey, whose
common law husband had a sexual relationship with Aquash at the time. At the time of
her death, Aquash was a fugitive from the FBI and Graham was her bodyguard. She was
being transported from one safe house to another to prevent the FBI from finding her. It
is not unlikely that Aquash was killed by a GOON, since approximately 60 persons were
killed on the Pine Ridge Reservation during a three year period surrounding the date of
Aquash's death, which was the subject of a report by the U.S. Civil Rights Commission.
This is not a conspiracy theory either; those individuals are dead, and for the most part,

11
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the murders were never investigated.

Whatever may have happened to Anna Mae

Aquash, the FBI considered it another "reservation murder" and oversaw an autopsy
apparently designed to mask the cause of death. When this didn't work, and after decades
of public pressure related to the Leonard Peltier case, the Respondent has blamed it on
AIM. Graham was also offered the opportunity to blame other AIM members for the
murder in exchange for his freedom, but refused. Graham is in prison because unlike
these other individuals, it is not in Graham's character to blame others for a crime about
which he knows nothing in order to save himself.
The Respondent also argues that the Court has no power to review errors of state
law, such as the rule against convictions based solely on uncorroborated informant and
accomplice testimony, citing Lewis v. Jeffers, 110 S.Ct. 3092 (1990). Graham doesn't
dispute this, but the fact that there was no other evidence against Graham is still an
important factor in assessing whether he received a fair trial or whether he was "actually
innocent."
Finally, Graham is also attaching hereto a Statement of Material Facts Genuinely
in Dispute; however, the facts listed by the Respondent are totally irrelevant to the issue
in its Motion (service of process) and only tangentially relevant to one of the sub-issues
in the habeas corpus petition itself: that Graham's counsel was ineffective for not calling
any witnesses. It's not clear what the Court is supposed to do with these lists of facts, but
had they been attached to the Respondent's Summary Judgment Motion, Graham would
have been required to submit his own list of facts in dispute.

12
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Conclusion
The Respondent cannot show that the trial court had jurisdiction to try Graham for
felony murder, or that Canada has any concept of murder analogous to felony murder.
Neither did the trial court have jurisdiction to charge him under a repealed kidnapping
statute, which the South Dakota legislature clearly intended to narrow in order to exclude
conduct such as Graham's. The Court's jurisdiction is not waivable. The other glaring
problems in this case should all be considered in the aggregate, and show that Graham's
trial counsel was constitutionally ineffective in defending him, and that Graham has made
a strong case of his actual innocence. For these reasons, the Court should grant Graham's
habeas corpus petition and order him to be released.
Respectfully submitted,
/s/ Paul Wolf
_______________________
Paul Wolf DC Bar 480285
Pro hace vice
Attorney for John Graham
7120 Piney Branch Rd NW
Washington DC 20012
(202) 431-6986
paulwolf@yahoo.com
/s/ Chase Iron Eyes
_______________________
Chase Iron Eyes
Local counsel for John Graham
PO Box 70
Port Yates, ND 58538
(303) 968-7904
chaseironeyes@gmail.com

January 16, 2014
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Certificate of Service
19 th day of January, 2014, I filed the foregoing
I hereby certify that on the ___
document with the clerk of the court through the Court's Electronic Case Filing (ECF)
system, which will send notification to the attorneys of record for all other parties in this
litigation.
/s/ Chase Iron Eyes
_______________________
Chase Iron Eyes
Local counsel for John Graham
PO Box 70
Port Yates, ND 58538
(303) 968-7904
chaseironeyes@gmail.com
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